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UNITEDR STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON
AT TACOMA

UNITED STATES OF AMERICA,
Plantff,
V.

DAVID CARROLL STEPHENSON,
individually and 4/b/a AMERICAN
BUSINLESS ESTATE & TAX PLANNING
SERVICE and ADVOCATE AND
ASSOCIATES, INC.; A-1 CREDIT & COQ.;
AMERTCAN BUSINESS LAW, INC.; and
AMERICAN BUSINESS AND ESTATE
PLANNING,

Defendants.

Case No. C03-5712 RBL

ORDER GRANTING PLAINTIFE’S
MOTION FFOR PRELIMINARY
INTUNCTION

"The United States has filed a motion for a preliminary injunction against the defendants pursuant

to title 26 U.S.C. (“LR.C.”) seclions 7402 and 7408. According to the complaint, defendants David

Carroll Stephenson, individually and d/b/a American Busincss Estate & Tax Planning Service and

Advocate and Associates, Tne.; Advocatc NW & Co., Inc.; A-1 Credit & Co.; American Busincss Law,

Inc ; and American Business & Estate Planning, are organizing and promoting an abusive lax scheme

whereby they assist customers in evading [ederal tax liabilities and IRS collection efforts through the

fraudulent use of trusts and business entities. The complaint allcges that defendants recTuit customers to

participate in the fraudulent trusts and business entities through word of mouth, through seminars held in

the State of Washington, and through their written materials, titled Real Solutions to Real Every Day

Problems and Busginess Engincering, Estate Planning, and Asset Proleclion.
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Upon consideration of the pieadings filed in support of and in opposition to (he motion, and the
remainder of the file herein, the Court determinces that the plainti (T has cstablished its right to a
prelitinary injunction.

L. Injunctions under LR .C. §&§ 7402 and 7408

The United States requests injunctive relief under LR.C. § 7402 which provides as
follows:
§ 7402, Jurisdietion of district courts
(a) To issue orders, processes, and judgments. - - The district courts of the United States at
the instance of the Uniled States shall have jurisdiction to make and issue in civil actions,
writs and orders ol injunction ... as may be necessary or appropriate for the enforcement of
the internal revenue laws. The remedies hercby provided arc in addition to and not
cxclusive of any and all other remedies of the United States m such courts or otherwise to
enforce such laws,
Under traditional equitable faclors, a preliminary injunction is appropriate where the plaintitT
establishes “(1) a strong likelihood of sucecss on the merits; (2) the possibility of ireparable mjury to

plaintiff if preliminary relief is not granted; (3) a balance of hardships favoring the plaintiff; and (4)

advancement of the public interest (in certain cases).” Southwest Voter Regstration Education Project,

et. al. v. Shelley, 344 F.3d 914, 517-918 (9 Cir.2003), quoling Johnson v. Cal. State Bd. of Accountaticy,

72 F.3d 1427, 1430 (9™ Cir. 1995), “This analysis creates « continuum: (he Tess certain the district court is
of the likelihood of success on the merits, the mote plainti[Ts must convince the court that the public

interest and balance of hardships iip in their favor,” Southwest Voler Repistration Project, 344 F. 3d at

618, citing, Fund for Animals. Tnc. v. Lujan, 962 F.2d 1391, 1400 (9" Cir, 1992).

The Ninth Circuit has not determined whether the United States must show the traditionl .
equitable factors in order to obtain a preliminary injunction.' The issue nced not be addressed in the
context of this case, hecausc the court [inds the traditional equitable factors are present.

The United States also requests injunclive relief under LR.C. § 7408, which provides as
follows:;

(a) Authority (o seek injunction. A civil action in the name of the United States to enjoin

' The Eleventh Circuit has held thal the United States must show the traditional equilable factors.
United States v, Ernst & Whinney, 735 F.2d 1296, 1301 (11" Cir. 1984) (“the decision to issue an injunction
under § 7402(a) is governed by the traditional factors shaping the ... use of the cquitable remedy.”™).
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1 any person from further engaging in conduct subject to penalty under section 6700 (relating
to penalty for promoting abusive tax shelters, ete.) ... may be commenced at the request of

2 the Scerctary...
3 (b) Adjudication and decree, In any aclion under subsection (a), if the court finds
(1) that the person has engaged in any conduct subject to penally under section 6700
4 (relating to penalty for promoting abusive tax shelters, ete.) ... and
(2) that injunclive relief is appropriate to prevent the recurrence of such conduct, the court
3 may enoin such person from engaging in such conduct or in any other activily subjeet to
penalty under section 6700 or section 6701.
6

7 || The governmendl bears the burden of proving cach clement necessary for the issuance of the injunction by

8 || a preponderance of the cvidence. United Stales v. Estale Preservation Scrvicgs, 202 F.3d 1093, 1098 (9
9} Cir. 2000), “The traditional requirements for eguitable relicf need not be satisfied since section 7408
10 || expressly authorizes the issuance of an injunction. Id., citing Traler Train Co. v, State Bd. of

Il || Equalization, 697 F.2d 860, 8§69 (9" Cir, 1983).

12
1. Violations of LR.C, § 6700
13
LR.C. § 6700(a) authorizes the imposition of a penalty on any person who:
14
(D){A) orgamves (or assists in the organization of) -
L5 (i} a partnership or other entity,
(i) any investment plan or arrangement, or
G (111) any other plan or arrangement, or
(B) participates (direcily or indirecily) in the sale of any interest in an enlity or
17 plan or arrangement referred to in subparagraph (A), and
(2} makes or furnishes or causcs another person to make or furnish (in connection with
18 such organization or sale) -
(A) a statement with respect to the allowability of any deduction or credit, the
19 excludabilily of any income, or the sceuring of any other tax benefit by reason of holding an
intcrest in the entity or participating in the plan or arrangement which the person knows or has
201 reason to know i [alse or {raudulent as to any materal, matter, or
(B) a gross valuation overstatement as to any material maltter . . .
21
22 The United States must prove five elements to obtain an injunction under LR.C. sections 6700 and

23| 7408. Estatc Prescrvation Services, 202 I7.3d al 1098, The elements arc as follows:

24 {1) the defendants organized or sold or parlicipated in the organization or sale of an entity,
plan, or arrangement;

25 {2) they made or caused to be made false or fraudulent statements concernmng the tax
benefits 1o be derived [rom the entity, plan or aTangemeny;

20 {(3) they knew or had reason o know that the statements were false or fruudulent;
(4} the falsc or fraudulent statements pertained o & material matter; and

27 {5) an injunclion is necessary to prevent the reoccurrence of this conduet.

28

[d., giting LR.C. §§ 6700(a), 7408(b).

ORDER
Page - 3




[

A

9
14
11
12

14
15
16

A, The defendants orpanized, sold, and participated in the organization and sale of the
scminars and fraudulent trusts and business entities.

The documentation in support of the government’s motion for a preliminary imjunction shows that
the defendants have organized or sold, or participated in the organization or sale of, a plan or arrangement
that assists customers in cvading federal tax liabilities and TRS collection efforts through the fraudulent
usc of trusts and business entities.

Through word of mouth,? seminars, and writtco materials titled Real Solutions to Real Every Day

Problems and Business Engineering, Estate Planning, and Asset Protection, the defendant has advertised
to purchasers with the goal of assisting them in setting up sham trusts with the uliimate purpose ol
gliminating income taxcs. For examiple, the evidence demonstrates that the defendant has made the
following misrepresentations and false claims in his marketing schemes: “Avoid probate, avoid
death/cstate taxes, and avoid [RS seizure” (Real Solutions, Plaintiff’s Exh. 3 at 29); “Reduce or eliminare

income taxes” (Real Solutions, Plainti(1"s Exh. 3. at 83) (emphasis added); “Eliminate capital gaims laxes™

(Real Solutions, Plaintiff's Exh. 3 at §3); “Climinate probate and estate taxes™ (Real Solutions, Mainti(1"s

Exh. 3 ai 83); Plato nsed the same type of trust to ‘finunce his university in ancient Greece,” (Real
Solutions, Plaintiff’s Exh. 3 at 68); William Wauldor! Astor nsed the same type of trusts and “saved his

heirs millions of dollars in death taxes and probate costs” (Real Solutions, Plainti{t’s Exh. 3 at 63);

“Oihers such as Lenry Ford TI, H.T., Hunt, as well as Former President Ronald Reagan™ have all used

these trusts to shield their assets (Real Solutions, Plaintiff's Fxh. 3 at 68); *...Arranging one’s personal
and business affairs according to the directions of (he TRS and the government...could leave a citizen 1n a

deadly trap, a sitting duck il you will, for the IRS and other looting marauders (Real Solutions, Plamtifls

Exh. 3 at 10).

Defendants advise the use of “Purc Contract Trusls™ and instruct their customers to transfer their
personal assets into four diflerent trusts, each inlended (o perform a unique function within the scheme,
with the ultimate goal of evading taxes on income and wages and hiding assets (rom 1RS collection

efforls. (Martin Dce. 4: 10-15; Real Solutions, PlaintifPs Lixh. 3, p. 73 (generally}). Stephenson serves as

the “Executive Trustec” of these trusts, while the customer acts as (he Managing Director. (Martin Dee. 4:

? (McCourt Dec. 2: 2-4)
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16-17). In fact, the customer maintains exclusive control over all trust property; the customers’
relationships to their income and assets is not altcred by participation in Stephenson’s “trust.” (Martin
Dec. 4: 18-21). Customers continue to operate their businesses in virtually the same mantier under
Stephenson’s program as they did before using Stephenson’s program, the major difference is (hat
payments for services arc no longer made to Stephenson’s customcr directly, bul are instead made to the
customer's trust. {Martin Dec. 5: 4-7).

Stephenson charges between $2,500 and 58,000 for his trust and corporation packages. (Martin
Dec. 8: 4). In exchange, customers generally reccive a set of four trusts or other entitics, pre-registered
with diffcrent states, complete with pre-selected names, and valid IRS cmployer 1dentifications numbers.

(Martin Dec. 8: 4-7). Customers also receive the Executive Trustee Operations Manual, an instructional

guide to translerring assets into the trusts and setting up trust bank accounts. (Martin Dec. 8: 6-11).
Stephenson’s operation is based an the premisc that trust income is not taxable income until it is

disbursed to an individual. (Real Solutions, Plaintiff’s Exh. 3 at p. 72). Stephenson also makes the

following false statements ahout the internal revenuc laws: Trust income is pot subject to tax (Real
Solutions, Plaintiffs Exh 3 at 72); [iling tax returns is volunary {Real Solutions, Plaintiff’s Exh. 3 at
73): Only those individuals or businesses that valunanly disclose personal information on a tax retum arc

subject (o 1ax (Real Solutions, Plaintiff's Exh. 3 at 73); Participants’ trusts cannot be compelled to tum

over books or records to the IRS or to file federal tax retums (Real Solutions, Plaintiff’s Exh. 3 at 73);

Property held by contract trust is exempt from TRS scizure (Real Solutions, Plaintiff’s Exh. 3 at 77), Only

licensed business organizations have employvecs for employment tax purposes; all other busincss
organizations have indcpendent contractors (Executive Trustee Operations Manual, Plaintiff’s Exh. 2 at 9-
1); Income to a trust can be used to purchase personal assets without first being subject to tax (Executive
Trustee Opcrations Manual, Plaintiff’s Exh. 2 at 9-1; Real Solutions, Plaintif”s Exh. 3 at 72});
Parlicipating businesses should use the following statement instcad of disclosing an BIN: “Exempt as per

U.8.C. 26 Scction 501(x); 645(bY; 6109 and 7701(a)31)" (Executive Trusiee Operations Manual,

Plaintiff’s Exh. 2 at 9-2). Not surprisingly, many of lhese siatements and information are taken out of

context, and nonc of the tax positions that Stephenson takes ure supported by legal precedent.
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B. Defendanls’ statemoents arc falsc.

There is no legal support for the defendants’ tax theory. Sce United States v. Sullivan, 274 U.S,

259, 263-264, 47 8.Ct. 607 (1927) (defendant’s incorme is subject to tax); Brushaber v. Union Pac. R.R.
Co., 240 U.8. 1, 19-20, 36 5.Ct. 236 (1916) (the nighl of Congress to impose income tax cannot be
doubted); Zmuda v, C.LR., 731 F.2d 1417 (9" Cir. 1984) (affirming tax court’s decision that the trust was
a sham, In part, on the ground that the [ncome that they previously collected “did not change its character

through this phony diversion.”); Muhich v. Commissionet of Internal Revenue, 238 F.3d 860 (7* Cir.

2001) (holding that a trust arrangement where the defendants placed personul assets into five trusts bul
retained total control over the assets lacked economic substance and therefore should not be recognized by
the IRS); United States v. Raymond, 228 F.3d 804, 812 (7" Cir. 2000) (characterizing “representations

that payment of income tax is a voluntary activity” as “clearly false™); O’ Donnell v. Commissioner, 720

F.2d 679, 681 (11" Cir, 1984) (rcjceting a trust where the taxpayer transferred his imcome to the trust and
claimed business deductions far living expenses).

C. Delendants knew or shoutd have known o( the false and fraudulent nature of the
statements.

Defendant Stephensons tax theories are wholly without legal merit, He knew or should have
known this fact, in part because none of the authoritics he cites in his materials support his tax theorics or
his teachings. The defendant has reason t know that there is no legal support for his tax theory. In his
book Business Enpineering Eslale Planning & Assct Protection, Stephenson claims to have “a string of
certifications in the field of law including a Doctorate in Common Law.” Despite his claims, he
15 not & lawyer and is not authorized to practice law in this state. His attempl to distinguish “lawyers”
and attorneys 1s nonsensical and irrelevant. Stephenson advettises on his office door that he is a member
of the Federal Bar Association licensed under FBA #8830% and has claimed, falsely, that he is a member
in good standing of the American Bar Association licensed under nuwmber 00784254,

Stephenson's qualifications, like his theories, are inuccurate, and Stephenson must know this, This

element of the plaintiff’s injunction claim is established,

* Plaintiff’s Exh. 1.
* Affidavit of David Carroll Stephenson in Support of Motion for Maore Definite Statement: 3: 12-14,
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D. Defendants’ statemenis are material,

Il a particular statcment has a substantial impact on the decision-malang process or produces a
substantial tax benefit to a taxpayer, the maller is properly regarded as “material” within the meaning of §

(700. United States v. Estale Preservation Services, 38 F.Supp.2d 846,855 (E.D, Cal. 1998) (citing United

States .v Butiorff, 761 F.2d 1056, 1069 (53 Cir. 1983), aff’d, 202 1'.3d 1093 (5" Cir. 2000)). The United

1 At

States claimsg to have lost at least $43 million in tax revenue as a result of Stephenson’s tax shelters.
(Martin Dec. 9: 3-4). His statements arc material.

E. Likelihood of IFuture & 6700 Violationy

“Factors that a court may consider in determining the likelihood of future Section 6700 violations
and thus, the need for an injunction include: (1) the gravity of the harm caused by the offense; (2) the
extent of the defendant’s participation; (3) the delendant’s degree of scienter; (4) the isolated or recurrent
nature of the infraction; (5) the defendant’s recognition or non-recognition; and (6) the likelihood that
defendant’s occupation would place him in a position where [ulure violations could be anticipated.” Lstate

Preservation Services, 202 F.3d at 1105,

1. The gravity of the harm is substantial.

As a result of Stephenson’s activities, the United $States has alrcady lost at least $43 million in lost
tax revenue, {Martin Dec. 9: 3-4). Additionally, Steplicnson’s customers suffer substaatial harm, as they
100 are in violation of income tax laws.

2. The axtent of lhe Jefendants participation is substantial,

Dcfendant instructs his customers (o evade laxes by not reporting substantial amounts of income to
the IRS, by instructing customers to ot file trust income tax returns, and to not withhold tax on their
employees’ wages. (MeCourt Decl. 3: 8-25). Stephenson solicits customers through scminars, books and
word-of-mouth. Stephenson sends the forms, sets up the (rusts, and serves as “‘cxecutive trustee” ol the

trusts. His participation is substantial.

3. Defendant had the requisite scienter,
One delinition of scienter is “a degree of knowledge that makes a person legally responsible lor the
consequences ol his or her act or omission,” t3lack Law Dictionary (7" Edition 1999). Stephenson claims

to be an educated and sophisticaled ndividual. Additonally, as discussed in, supra part II, section C,
! ¥ supgra p
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Stephenson ¢laims to be a licensed member of both the Federal Bar Association and the American Bar
Association. Stephenson possesses that degree of knowledge that makes him legally responsible for his
violation of LR.C. § 6700.

4, The inlraction js reoccurring,

As of March 2000, Siephenson had 472 customers in 22 slates, as well as Canada. (Martm Decl. 4:
1). Stephenson has continucd to proniote his program after March 2000. The court has reason to belicve
that Stephenson will continue to engage in this conduct until this court enjoins him [rom so doing.

Based on the foregoing [actors, this court finds that the likelihood of fiture violations of section
6700 is greal. Accordingly, the Court finds that Defendants should be preliminarily enjoined under LR.C. §
7408 and that the issuance ol this injunction Is appropriate to prevent the recurrence of such conduct.

ul. Vilation of LR.C. § 7402

The court alse finds that (1) plaintiff has shown a strong likelihood of success on the merits; (2)
ireparable injury to the plaintiff, and (3 issuing the injunction advances the public interest by precluding
defendants from violating intemal revenue laws. Thus, employing the traditional equitable factors, an
injunetion is also appropriate under section 7402,

IV.  Conelusion

Based on the forcgoing factual findings and for good cause shown, ths Court ORDERS that
defendants David Carroll Stephenson, individually and d/b/a American Busiess Estate & Tax Planning
Service and Advocate and Associales, Tne.; Advocate NW & Co., Ing; A-1 Credit & Co.; American
Busingcss Law, Inc.; and Amernican Business & Lstate Planning are PRELIMINARILY ENJOINED,
pending the final disposition of this matter, from:

1. Organizing, promoting, marketing or selling, or assisting in organizing, promating,
marketing or sclling, any plan or arrungement which advises or encourages taxpayers Lo
attempt to vielate internal revenue laws or unfawfully evade the assessment or collcetion of
their federal tax liabilities. including those that promote, sell, or advocate the use of abusive
{ax shelters;

2. Engaging in conduct subject to penalty under LR.C. § 6700, including organizing or selling

a plan or arrangement and making or furnishing a stalement regarding the excludability of
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income that they know or have reasen o know is falsc or fraudulent as to any material
matter;

3 Causing other persons and entitics to understate their federal tax liabilities and avoid paying
federal taxes;

4, Engaging in any conduct subject 1o penalty under LR.C. § 6701, f.e., aiding, assisting, or
advertising with respect to the preparation or presentalion of any portion of a return or other
document knowing that such assistance or advice will result in the understatement of
another person’s income tax lability,

5. Engaging in any conduct that interferes with the administration and enforcement of the
internal revenue laws.

Furthermore, pursuant to LR.C. §7402, defendants are ORDERED to within ten days file with the
courl and scrve upon the govenmment a complete list of customers (including names, addresses, phone
numbers, and social sccurity numbers or emplover identification numbers) who have purchased any trust or
other type of entity from defendants, or sought or received any tax advice from defendants.

Pursuant to LR.C. § 7402, defendants are further QRDERED, at their own expense and as a
correclive measure, to provide a copy of this injunction to ¢ach of their customers, current and former,
witlun ten days of the entry of the injunction. Defendant David Carrol! Stephenson must [ilc a sworn
certificate of compliance stating that defendants have complied with this portion of the order, within ten

days ol the date of this order, and must attach a copy of all correspondence sent with the complaint and the

mjunction.




Pursuant to LR.C. § 7402, dcfendants are further ORDERED 1o prominently display a copy of this
preliminary injunction in the [ront window of their business office, located at 7406 27" Street West, Suite
17, Tacoma, Washington 98466, This Posting shall be maintained for one year [rom the date of this
preliminary injunction.

It is further ORDERED that this preliminary mjunction shall become eflfective immediately.

Dated this J_Q%ay of March, 2004,

RONALD B, LEIGHTON

United Stales District Court Tudge
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